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RESIDENTIAL BUILDING AGREEMENT



This Residential Building Agreement is made and entered into by and between: 
MCNEIL PARTNERS, L.L.C. (herein "McNeil") and Dennis P. Hogan III, Trustee, or Successor Trustee, of the Dennis P. Hogan III Revocable Trust created by Trust Agreement dated January 16, 2008 and Jeanne Renee Hogan, Trustee, or Successor Trustee, of the Jeanne Renee McVey Trust of 2006 created by Revocable Trust Agreement dated July 20, 2006                                                                               (herein "Owner").

PRELIMINARY STATEMENT

McNeil is in the business of designing and constructing residences in (and near) Omaha, Nebraska. McNeil and Owner have worked together to develop plans submitted herewith for the construction of a residence (herein “Residence”) to be erected at 811 North 143rd Plaza, Omaha NE 68154 (Lot 21 Four Seasons Linden Estates 2nd Addition) (herein the “Lot”). All work is to be executed in a workmanlike manner in accordance with the Specifications, as herein after defined.

The following documents are signed by the parties and attached to this Agreement as exhibits:

· Exhibit A	Cost Summary (with alternate bids)
· Exhibit B	Project Cost Summary (detailed estimate)
· Exhibit C	Plans


The terms of each of these exhibits are incorporated in this Agreement by this reference. 
The term “Specifications” is hereby defined to mean Exhibit A, B, and C collectively. 

WHEREFORE, McNeil and Owner have entered into this Agreement to evidence and confirm their agreements concerning the construction of the Residence on the Lot.	

 ARTICLE I



CONSTRUCTION AND COMPLETION

Within thirty (30) days after the approval of Specifications and cost estimates, McNeil shall initiate work on the Residence, which shall be completed according to the plans and specifications.  McNeil shall continue work with due diligence until completion, subject to permissible delays.  In the current market conditions with potential supply chain disruptions, McNeil is not entirely in control of the completion date of the Residence.  McNeil shall be excused for any delay in completion of the Residence resulting from acts of God; acts or neglect of Owner or Owner's agent and independent contractors; changes in the work; labor disputes; fire; delays in transportation or delivery of materials; unavoidable casualties; and other cause beyond McNeil's control. 

McNeil shall furnish all materials and perform all work necessary to complete the Residence in accordance with the Specifications.  All portions of the Residence that McNeil does not perform shall be performed by subcontractors of McNeil.

ARTICLE II



COST OF RESIDENCE 

The Owner shall reimburse to McNeil the Cost of the Residence, which shall include all Costs necessarily incurred in the proper construction and equipping of the Residence pursuant to this Agreement.  Such Costs shall include the items set forth below:

Wages paid for labor in the direct employ of McNeil based on a regular 40-hour week plus indirect labor Costs (to cover unemployment compensation and Social Security/Medicare, administrative costs, fringe benefits, small tools, and supplies).  Any labor Cost over and above the regular 40-hour week shall be at one- and one-half times the rates shown.  The Costs of such labor including indirect labor Costs, shall be as follows:


· CEO				$250.00/hr
· President			$225.00/hr
· V.P - Design			$175.00/hr
· Sr. Designer			$125.00/hr
· Designer            		$95.00/hr
· CAD Operator/Drafting		$75.00/hr
· Project Engineer 		$75.00/hr
· Project Manager		$125.00/hr
· Superintendent			$95.00/hr
· Carpenter			$65.00/hr
· Laborer				$55.00/hr
			

All plan design changes or shop drawing review of cabinets, fireplace faces, precast, steel, etc. resulting from meetings with Owner shall be billed at the above hourly rates.  Estimating and research required for modifications to the scope will be billed at the above hourly rates.

Costs of materials, supplies, and equipment incorporated into the Residence, including Costs of transportation thereof as contained in invoices presented to Owner. McNeil shall make reasonable efforts to advise the owner of estimated costs of such materials, supplies, and equipment prior to incurring same.  Payments made by McNeil to subcontractors for work performed and materials supplied pursuant to this Agreement as contained in invoices presented to Owner.  Costs, including transportation and maintenance, of all materials, supplies, equipment, temporary facilities, and hand tools not owned by the workers, which are consumed in the performance of this Agreement, and Cost less salvage value of such items used but not consumed which remain the property of McNeil.

Costs of any grading, landscaping, sod, planting, and exterior improvements on the Residence site as billed to McNeil.

Rental charges of all necessary machinery, vehicles, and equipment, exclusive of hand tools, used at the site of the Residence, whether rented from McNeil or others, including installation, minor repairs and replacements, dismantling, removal, transportation, and other operating Costs thereof, at charges consistent with those prevailing in the area.

Costs of premiums for all bonds and insurance which McNeil is required to purchase and maintain by the Specifications or this Agreement as billed to McNeil.

Sales, use, or similar taxes imposed by any governmental authority relating to the Agreement and for which McNeil is liable.

All license, permit and governmental fees, and deposits.  

Losses and expenses not covered by insurance or otherwise, sustained by McNeil in connection with the Residence, provided such losses have resulted from causes other than the fault or neglect of McNeil.

Cost of removal of debris as billed to McNeil.

Cost incurred due to an emergency affecting the safety of persons and property that have resulted from causes other than the fault or neglect of McNeil or any subcontractor of McNeil.

Other Costs incurred in the performance of the Agreement, if and to the extent approved by the Owner.

Warranty work for the first year after completion will be completed by McNeil Company.  A warranty fee of .6% of monthly costs net of McNeil’s Fee will be billed during the construction period.  Items which are backordered, not installed, or which are incomplete punch list items will not be considered warranty items.

The term "Cost of Residence" shall not include salaries or compensation of McNeil's accounting, office or management personnel at McNeil's principal office and any overhead or general expenses of any kind (except as expressly included above); cost due to the negligence of McNeil, any subcontractor, or anyone employed by any of them, or for whose acts any of them may be liable, including but not limited to correction of defective or nonconforming work; disposal of materials and equipment wrongly supplied; making good any damage to property; or sums previously paid by Owner.  

McNeil will attempt (when reasonably possible) to advise and obtain approval from Owner of estimated Costs for materials, supplies, equipment incorporated into the Residence, in the event the Cost of any of the foregoing is estimated to exceed the approved budget by 10%, as set out in the Project Cost Summary.  







ARTICLE III



MCNEIL'S FEE

The Owner agrees to pay to McNeil the Cost of Residence, as defined in Article II, plus McNeil’s Fee (overhead and markup) which shall be calculated as fifteen (15%) of the Cost of the Residence.  The Total Project Cost shown at the bottom of the Project Cost Summary is the combined total of the estimated cost plus McNeil’s Fee (excluding design costs, lot costs, and other exclusions as noted).  Based on the current Project Cost Summary, the estimated total project cost (including McNeil’s fee) is Two Million Seven Hundred Sixty-Three Thousand One Hundred Twenty & 00/100 ($2,763,120.00) Dollars.  Because this Agreement is a cost-plus-fee agreement, the Total Project Cost is an estimate and subject to adjustment based on the actual Cost of Residence plus McNeil’s Fee.

ARTICLE IV



CHANGES IN THE RESIDENCE

The Owner may make changes in the Residence and in the Specifications.  McNeil shall be reimbursed for changes in the Residence on the basis of adjustments to the Cost of the Residence, as defined in Article II, including additional billable hourly rates for purposes of estimating and research into products and methods required for the requested change. McNeil's Fee shall be adjusted in respect of the changes in the Residence, as a percentage of the change to the Cost of the Residence, as provided in Article III.


 ARTICLE V


PAYMENTS

Concurrent with the execution of this Agreement, Owner shall pay to McNeil a construction deposit in the sum of   
One Hundred Ninety Thousand & 00/100 ($190,000.00) Dollars, which is approximately 7% of the estimated cost of construction.  This construction deposit shall be applied against the final payment due from Owner.

McNeil shall from time to time, but no more frequently than monthly, provide Owner with a report of all monies paid out and Costs incurred on account of the Cost of the Residence since the previous report, for which McNeil is entitled to be reimbursed under Article II and to be paid McNeil's Fee under Article III.  Within ten (10) days after delivery of such report, the Owner shall reimburse to McNeil the amount of the Cost of the Residence paid by McNeil to date, and also pay McNeil's Fee due in respect of such Cost of the Residence less the amounts of all construction liens of which Owner has received notice.  Payments due and unpaid after 10 days under the Specifications shall bear interest from the date payment are due at a rate of 1.5% per month.
McNeil shall provide general lien waivers equal to the amount of all previous payments to McNeil Company before McNeil is entitled to a payment for the current month.

Final payment less the construction deposit shall be estimated and will be due at the time of the final walk through and before Owner takes possession of the Residence.  Any variance from the estimate shall be reconciled and settled within 30 days after substantial completion of the Project.


ARTICLE VI



PERMITS, FEES AND NOTICES

McNeil shall secure all permits, government fees and license fees necessary for the proper execution and completion of the Residence.
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INSURANCE

McNeil will purchase and maintain insurance which will protect it and Owner from claims which may arise out of, or as a result of McNeil's operations under the Contract whether such operations be by it or by any subcontractor or by anyone directly or indirectly employed by any of them, or by anyone for whose acts they may be liable and for such other claims as may be reasonably required by Owner’s lender.  Such insurance shall cover claims for damages because of bodily injury, personal injury, or property damage, and shall be written with limits of not less than $1,000,000.00 for bodily injury or personal injury, and $2,000,000.00 for property damage. McNeil shall indemnify and hold harmless Owner from any claim, liability, judgment, or expense which may arise out of or result from McNeil's operations under the Agreement.  Upon request of Owner, Owner shall be named an additional insured on all such policies.

McNeil shall purchase and maintain builder's risk insurance upon the entire Residence at the site to the full insurable value thereof.  This insurance shall include the interest of the Owner, McNeil and subcontractors in the Residence and shall insure against perils of fire, extended coverage, vandalism, and malicious mischief, and for such other claims and risks as may be reasonably be required by Owner’s lender. Any insured loss is to be adjusted with McNeil and made payable to McNeil as trustee for the insured, as their interest may appear.  Upon request of Owner, Owner and any mortgagee of Owner shall be named as an additional insured on such insurance.
The Owner and McNeil waive all rights against each other for damages caused by fire or other perils to the extent covered by insurance provided by the Owner or McNeil, except for such rights as they may have in and to the proceeds of such insurance.

ARTICLE VIII


SUPERVISION OF WORK

Owner agrees that the direction and supervision of the workers at the Residence, including sub-contractors, rests exclusively with McNeil.  Owner and his agent agree not to issue any instructions to, or otherwise interfere with the workers.  The Owner, or his agent, shall at all reasonable times during working hours have the right to inspect the work.  McNeil shall not be responsible for any injury to the Owner, family, agents, or any guests of the Owner, during said inspections.  The Owner agrees not to negotiate for additional work with the sub-contractors or to engage other builders or sub-contractors to work at the Lot or on the Residence, except with McNeil's prior consent.  Owner shall have the right to employ an agent at Owners cost to inspect the construction of the Residence and to reject materials and work which do not reasonably conform or comply with the Specifications.





ARTICLE IX



CLEANUP

McNeil shall keep the Residence and site free from unreasonable accumulations of waste materials and rubbish.  At the completion of the work, McNeil shall remove from the Lot all rubbish, implements and surplus materials and leave the Residence clean and ready for occupancy.  All excess materials left after completion of Contract shall remain the property of the Owner.

ARTICLE X



ABNORMAL BUILDING SITE CONDITIONS

Owner agrees to pay the Cost of additional work and materials made necessary by abnormal sub-soil conditions encountered on the building site in connection with the foundation, swimming pool, or installation of sewer and water laterals, both during and after construction is completed.


ARTICLE XI


POSSESSION AND OCCUPANCY

The Owner will not take possession of the Residence until final payment has been made to McNeil, including any additional charges for changes or modifications. The Owner shall not be entitled to occupancy of the Residence nor to store any personal property within the Residence until after completion and final payment, unless mutually agreed and also that McNeil is to be held harmless by Owner for any loss or damage to said personal property stored within the Residence.



 ARTICLE XII
WORKMANSHIP AND WARRANTY

All workmanship shall conform to the guidelines set forth in the NAHB (National Association of Homebuilders) publication Residential Construction Performance Guidelines for Professional Builders and Remodelers (6th Edition) and standard industry practices.  McNeil will correct any defects (repair or replace) as defined in the NAHB publication for a period of one year from the date of substantial completion.  McNeil does not assume responsibility for any secondary damage to personal property.  In the case of any manufactured products, the acceptable tolerances, standards, and warranty shall be established by the manufacturer.  This warranty excludes:
· Defects caused by any design, work, or materials which were not initially provided by Builder.
· Any defects caused by negligence, improper maintenance, or improper operation by the owner.
· Any damage caused by abnormal temperatures or weather conditions.
· Normal wear and tear, insect or rodent damage, vandalism, storms, or other Acts of God.




  ARTICLE XIII



DEFAULT

If the Owner unreasonably defaults, McNeil shall be entitled to terminate the Agreement and recover from Owner payment for all work executed; loss on any materials, equipment, tools, construction equipment and machinery already ordered; other direct damages; and lost fee in the amount of fifteen percent (15%) of the estimated total costs of construction.


 ARTICLE XIV



BIOLOGICAL IMPURITIES

Modern homes are built tightly to slow the escape of warm air in the winter and the escape of cool air in the summer.  The tight construction also helps reduce the entrance into the home of certain naturally occurring, organic, sometimes airborne, and often invisible contaminants such as (without limitation) animal dander, dust, dust mites, fungi, mold, bacteria, and pollen (collectively “Biological Impurities”).  By the same token, Biological Impurities brought into the home (through the natural circulation of air generated by or carried in upon people or things, including building materials) can become trapped and allowed to grow in the home unless they are actively removed.  Inside the home, Biological Impurities can cause allergies or other more serious health effects.  According to some experts, Biological Impurities cannot be completely eliminated or excluded from residential construction such as the Property.  Even so, routine Client maintenance such as regular cleaning, dust control and moisture control may reduce the levels of Biological Impurities inside the home.  Many products are available on the market – from common household cleaning products available in supermarkets to air or other filters manufactured and sold by third parties – to purchase (or not) at Client’s sole preference.  Such maintenance, identification and/or remediation of Biological Impurities is Client’s responsibility.  McNeil does not claim any expertise regarding the identification, remediation, or possible health consequences of Biological Impurities; if Client would like more information, Client should contact the U.S. Environmental Protection Agency, state or local authorities.  McNeil has not made, created, or invited (nor do they intend to make, create, or invite) any warranty or any other expectancy, either express or implied, in regard to any such Biological Impurities.  Client agrees that McNeil shall not be liable for any damages (whether actual, special, incidental, or consequential) or for any injury (including, but not limited to, any personal injury) based upon any legal theory whatsoever arising out of or relating to Biological Impurities at the Property.  Accordingly, Client (for itself and for its joint and several agents, heirs, successors, executors, subrogees, attorneys and assigns) releases McNeil and all other persons and entities (collectively, the “Releasees”) of and from any and all present and future claims, demands, causes of action and damages, of whatever kind or nature (including, but not limited to, any claim for personal injury,) that arises out of or in any way relates to the presence of Biological Impurities at the Property.  To the maximum extent allowed by law Client hereby waives all claims to the contrary.
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ARBITRATION

All claims, disputes and other matters in question arising out of this Agreement or the claimed breach thereof shall be decided by arbitration in accordance with the Construction Industry Arbitration Rules of the American Arbitration Association unless the parties mutually agree otherwise.  This agreement to arbitrate shall be specifically enforceable under arbitration law.  Any award rendered by the arbitrators shall be final, and judgment may be entered upon it in accordance with applicable law in any court having jurisdiction thereof.



  ARTICLE XVI

COST ESCALATIONS & TARIFFS

The Construction price set forth in this Residential Building Agreement has been determined using the best available data for material prices effective the date of this contract. In the event of a substantial change in prices (due to market cost escalation, tariffs, and supply chain instability) between the date of this agreement and the date of commencement of the item of work (framing, drywall, roofing, etc.), McNeil may increase (or decrease if prices decline) the overall construction price based on the resulting increase or decrease in the cost of materials utilized in the construction of the Residence. McNeil shall give Owner notice of such price changes within sixty days after commencement of that phase of work.


























ARTICLE XVII


ENTIRE AGREEMENT

The parties specifically agree that this Agreement shall supersede any and all other prior agreements or contracts which the parties may have entered into regarding the construction of the Residence.  This Residential Building Agreement shall constitute the entire agreement between the parties with regard to the construction of the Residence.  This Agreement shall be binding on the parties and their respective successors, assigns, heirs, and devisees. 	

THIS CONTRACT CONTAINS AN ARBITRATION PROVISION WHICH MAY BE ENFORCED BY THE PARTIES.  


IN WITNESS WHEREOF, the parties have executed this Agreement.





Dated:													
Dennis P. Hogan III, Trustee, or Successor Trustee, of the Dennis P. Hogan III Revocable Trust created by Trust Agreement dated January 16, 2008 (Owner)





Dated:													
Jeanne Renee Hogan, Trustee, or Successor Trustee, of the Jeanne Renee McVey Trust of 2006 created by Revocable Trust Agreement dated July 20, 2006 (Owner)





Dated:													
					Patrick Kirby, President
					McNeil Partners, L.L.C.
					Builder/Contractor
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